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IN THE MATTER OF THE
ASSESSMENT GF A PIENALTY
AGAINST THE AGNEW LUMBER
COMPANY BY THE SOUTHWEST
WASHINGTON AIR POLLUTION
AUTHORITY
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FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND JUDGMENT

This matter came on to be hz2ard before the Pollution Control
Hearings Board, with a member of ne Board, Mr., Walt Woodward,
sitting as Presiding Officer on tihe 3th day of Pebruary 1%71l. The
appellant, Agnew Lumber Cecrpany, was reosresented by its attorney,
Mr. J. M, Cunningham, and the Scuthwest Washington Air Pollution

Authority was represented by 'r. Ziward K. Taylor, Executave

Lh]

Director and Mr. James Ladlsy, 1T5 attorney.
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1fi2d on behalf of both the

1z
LTH

Witnesses were sworn ani =
Appellant and the Respondert, ani zrgursnts were presented by
respective counsel,

There szers Lo b2 no rez 15p2Te as e vhat happened, and

the evidence supports the follow:ng

TINDINCS CTF racT

I.
On the morning of Noverber 17, 1370, employees of the Agnew
Lumber Company built a small, hci-barning fire in the open, near the
construction site of a new venesr nlant, on the property of that

¢company. The purpose was to warm the hands of the workmen on a very
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cold morning. There was no testimony that this was an attempt to

X

burn scrap materral to get ric of it.

We further accenit as statement of fact, the testimony of
William Prastka of the Southiest Washington Air Pollution Authority
that the fire was abou+t 20 feet from the newly constructed
veneer plant, was approxinetely four feet in diameter, made up of
lumber scraps about a foot high, It was hot and clean. He was
informed that the fire was for warming purposes, and on his request,
the fire was extinguished.

CONCLUSIONS OF LAW

I.

The fire vas tecnnically a violation of Sec. 4.0l of Regu-
lation 1 of the Scuthwest Washington Arr Pollution Control Author-~
1ty which reads:

Section 4.01 - Ogpan Fires

No person shell 1gnite, cause to be ignited, permit
to be ignited, or suffer, allow or maintain any open fire

within the jurisdiciion of the authority, except as pro-~
vidaed 1m this Regulation,

IT.
That the fire did not fall withan any of the exceptions pro-
vided i1n this regulation, which were as follows:

{a) The folleowrng fires are excepted from provisiaons
of this recgulation:

(1} Fires s=t only for recreatilonal purposes
and cooking of food for human consumption,
provided no nuisance 1s created;

{2) Any fire specifically exempt under Sec-
tion 42 of chapter 238, RCW 70.94.250,



The section then provides for open burning to be done under permits
under {b) and {¢) and concludes  z2th:

(&} It shall be {(vrime facie) evidence that the
person who owns or controls the property upon
which an open fire, prohibited by thas regula-
tion, occcurs, has caussd or allowed sa3yrd open
fire. [Underscoring ours.)

ITI.

That the maximum clvil penalty which can be imposed under

the statutes and regulations for a single cffengse 1s $250.00,
JUDGHENT

Based on the foregoing Findings of Fact and Conclusicns of
Law, the judgment of the Pollution Control Hearings Board is:

That the fire in guestion was a technical viclation of
Section 4.01 of Regulation 1 of the Southwest Washaingteon Air
Pollution Control Authority, which, under the circumstances, war-
ranted little more than a repramand; that the imposition of the
maxinum penalty of $250.00 was grossly excessive, and that penalty
15 set aside and the matter remanced to the Scuthwest Washington
Air Pollutaion Authority for the :»mposaition of a civil penalty com-
mensurate with the offense, if any penalty be deemed necessary.

DONE at Olympia, Washaington thas 10th day of March, 1971,

POLLUTION CONTROL HEARINGS BOARD

N\ Tm Lo

HILL, Chairman

JAMES T. SHEEHY, Member
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ADDIND LI

Since the fecrsion in this case 15 generally
favorable to the agnew Lumber Company, this Board de-
sires to make 2t very clear that it was in no way in-
fluenced by the closing argurent of counsel for that
company “"that unless this Air Pollution Control
Authority s put 2n rts place at a hearing such as
this, why, he 1s goirg to abandcon his whole veneer

plant in Centralaia.’

While this Board snould always be aware of the
economic consegusnces of rts decisions, 1t 1s not

armenable to ¢coercion.





